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I. STANDARDS OF CARE AND DECISION-MAKING STANDARDS  

 
A. STANDARDS OF CARE: 

i. Fiduciary: a guardian is a fiduciary and may exercise only those rights that have been 
removed and delegated to the guardian. F.S. 744.361(1).  

1. A guardian must act only within the scope of his or her authority. F.S. 744.361(2). 
2. A guardian must act in good faith and not in a manner contrary to the ward's best 

interests under the circumstances. F.S. 744.361(3)-(4). 
ii. Co-Guardians: When co-guardians are appointed, the co-guardians must consult with 

one another. F.S. 744.361(9). This includes situations where there are separate guardians 
for person and for property. 

iii. Special Skills: A guardian who has special skills, or who is appointed based on a 
representation of special skills, must use those skills when acting as guardian. F.S. 
744.361(5). A guardian representing himself or herself to have special skills will be held 
to a higher standard than a guardian not possessing the same skills.  

iv. Guardian of the Property:  
1. Three specific duties in F.S. 744.361(10) as to the guardian of the property: 

a. Protect and preserve the property and invest it prudently as defined in chapter 518, 
apply it as provided in s. 744.397, and keep clear, distinct, and accurate records of 
the administration of the ward's property (See Traub v. Traub, 135 So.2d 243 (Fla. 
2d DCA 1961) (all presumptions are against trustee that fails to keep clear, distinct, 
and accurate accounts)); 

b. Perform all other duties required of him or her by law; and 
c. At the termination of the guardianship, deliver the property of the ward to the person 

lawfully entitled to it. 
2. Prudent Investor: A guardian of the property has an affirmative duty under F.S. 

744.361(10)(a) to invest the assets of the ward “prudently, as provided in chapter 518.” 
F.S. Chapter 518 is also called the “prudent investment rule,” and requires that a 
fiduciary observe the standards in dealing with the assets that would be observed by a 
prudent fiduciary dealing with the property of another, the same as a trustee of a trust. 
F.S. 518.11.  
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a. A guardian must:  
i. Consider all relevant circumstances related to investments, such as purposes, 

terms, distribution requirements.  
ii. Diversify investments in the best interests of the ward.  

iii. Immediately review the investment portfolio of the ward and make and 
implement decisions based on the best interests of the ward.  

iv. Implement an investment strategy that considers both production of income and 
safety of principal.  

b. F.S. 744.444(10) provides that the guardian of the property may, without prior court 
approval, “[d]eposit or invest liquid assets ... in federally insured interest-bearing 
accounts, readily marketable secured loan arrangements, money market mutual 
funds, or other prudent investments.” 

c. F.S. 744.444(12) permits the exercise of stock subscription or conversion rights, and 
F.S. 744.444(3) allows the guardian to vote stock in person or by proxy or not vote 
stocks or other securities, all without prior court approval. 

d. Other types of investments require prior court approval, including the purchase of a 
home for the ward or the ward's dependent family in certain circumstances, F.S. 
744.441(14), and the entering into lease agreements, F.S. 744.441(5)-(6), (12). 

e. Delegation of Investment Functions:  
i. F.S. 518.112 allows a guardian to delegate the investment function to an 

investment agent and if:  
1. the guardian takes reasonable care and caution in selecting the agent, in 

establishing the scope of delegation and reviewing the agent’s actions AND  
2. the guardian obtains a court order authorizing the delegation of investment 

authority.  
ii. If a guardian properly (see above) delegates investment functions, the guardian is 

not responsible for the decisions or actions of the investment agent.  
3. Prudent Person: F.S. 744.361(11) provides that a guardian of the property “shall 

observe the standards in dealing with the guardianship property that would be 
observed by a prudent person dealing with the property of another.” 
 

B. DECISION-MAKING STANDARDS 
i. Determining the Standard: There are 2 main standards for decision-making by the 

guardian: (1) substituted judgment; and (2) best interest of the ward. The substituted-
judgment standard requires the guardian to choose the alternative that the ward would 
have chosen if still able to make decisions. The best-interest standard requires the guardian 
to choose the alternative that produces the greatest benefit for the ward. First, look to the 
relevant statute to determine the standard and if statute is silent, review case law.  

ii. Substituted Judgement Standard  
1. Requires the guardian to consider the decision their ward would have made when the 

ward had capacity, even if it is not necessarily the decision the guardian or reasonable 
person would make. 

2. This is the default standard for professional guardians per Rule 58M-2.009 Standards 
of Practice by the Department of Elder Affairs, Office of Public and Professional 
Guardians. However, this may conflict with Florida case law or statute in some 
situations. If so, follow the case law or statutes.  
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3. Healthcare decisions:  
A. In re Guardianship of Browning, 543 So. 2d 258, 269 (Fla. Dist. Ct. App. 

1989), approved, 568 So. 2d 4 (Fla. 1990)(regarding substituted judgment standard: 
“One does not exercise another's right of self-determination or fulfill that person's 
right of privacy by making a decision which the state, the family, or public opinion 
would prefer. The surrogate decisionmaker must be confident that he or she can and 
is voicing the patient's decision.”) 

B. John F. Kennedy Mem'l Hosp., Inc. v. Bludworth, 452 So. 2d 921 (Fla. 
1984)(substituted judgment should be used for decision to terminate life support). 

4. Gifts of the Ward’s Property and Estate Planning 
a. In re Guardianship of Sherry, 668 So.2d 659 (Fla. 4th DCA 1996)(guardian could 

not create a revocable trust ultimately changing the ward’s estate plan where there 
was no evidence the ward would have wanted the proposed beneficiaries to be 
beneficiaries of her estate). 

b. In re Guardianship of Bohac, 380 So.2d 550 (Fla. 2d DCA 1980)(substituted 
judgment standard applied when determining whether to make gifts of the ward’s 
property for estate tax planning purposes and gifts were not allowed when no 
evidence that the ward would have made gifts to the proposed recipients).  

c. Medicaid planning: Rainey v. Guardianship of Mackey, 773 So.2d 118 (Fla. 4th 
DCA 2000)(substituted judgment applies to decisions of Medicaid planning and the 
court needs to hold an evidentiary hearing on the issue of donative intent of the 
ward).  

iii. Best Interest Standard:  
1. “Under this standard, the charge of the guardian is to make an independent decision on 

behalf of the ward.” Rainey 
2. Applies to most 744.441 powers of guardian with court approval - powers that a 

guardian of the property can exercise if within scope of authority and pursuant to a 
petition for authorization to act. 

3. Includes: making ordinary or extraordinary repairs or modifications to housing; 
entering into a lease; abandoning ward’s property; negotiating debts; and prosecuting 
or defending claims. 

4. Some of these specifically use “best interest” language, like (11), prosecuting and 
defending claims, but use caution because others, like (17), making gifts of the ward’s 
property, are actually subject to substituted judgment.  

5. Acts in F.S. §744.3215(4)(a)-(e) which require extraordinary authority under F.S. 
§744.3725. 

a. But, Section 3725 requires the court to meet with the ward and afford them the 
opportunity to express their views or desires, and also requires the court to find that 
the act is in the best interests of the ward, thereby contemplating that the court would 
consider both the ward’s personal preferences (like substituted judgment) and the 
best interests of the ward. 

b. Lefebvre v. North Broward Hosp. Dist., 566 So.2d 568 (Fla. 4th DCA 1990)(holding 
that substituted judgment doctrine, allowing surrogate decision maker to make 
decision based on what choice patient would have made if patient were competent, 
did not apply to case in which hospital sought authorization to terminate pregnancy 
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of patient who had been involuntarily retained at hospital for treatment of psychotic 
condition under F.S. §744.3725.)  

c. F.S. §744.387, settlement by the guardian of claims related to the ward. 
d. F.S. §744.3715, a petition for interim judicial review of the guardian’s decisions by 

any interested person, including the ward. 
iv. Petition for Authorization to Act and Petition for Extraordinary Authority 

1. Petition for Authorization to Act: F.S. 744.447 requires that a guardian of the 
property file a petition for authorization to perform any acts, or for confirmation of 
any acts, under F.S. 744.441 or 744.446. Use a clear and thorough explanation of the 
authority requested in the petition so that the order will include all possible authority 
the guardian could need (e.g. if selling a house, include authority to hire a broker, pay 
commissions, pay fees and costs, pay taxes, and/or make repairs, etc.) 

a. As set forth in Florida Probate Rule 5.630, the petition must: 
i. be verified; 

ii. state the facts showing the expediency or necessity of the action and the basis of 
the relief sought; 

iii. a description of any property involved;  
iv. the price and terms of a sale, mortgage, or other contract, if any;  
v. whether it conforms to the guardianship report; and  

vi. whether the ward has been adjudicated with respect to the rights the guardian 
proposes to exercise. 

b. Notice of Petition for Authorization: Notice must be given to the ward or guardian 
of the person, if any, and to interested persons who have filed requests for notices 
and copies. No notice is required for a petition to authorize a sale of perishable 
personal property or of rapidly deteriorating property. 

2. Order Granting Authority: The order must describe the permitted act and authorize 
the guardian to perform it. Rule 5.630(c). If the order deals with the sale or mortgage 
of property, the order must describe the property at issue. Rule 5.630(c)(2). If the sale 
is private, the order must specify the price and terms of the sale. Id. If the sale is public, 
the order must state that the sale must be made to the highest bidder and that the court 
reserves the right to reject all bids. Id.  

3. Extraordinary Authority: F.S. 744.3725 sets forth the procedural requirements for 
obtaining extraordinary authority and Florida Probate Rule 5.635 sets forth 
requirements for the petition, notice and hearing that the court must follow before 
granting any authority for the rights listed in 744.3215(4).  

a. Exercise of Rights that Require Extraordinary Authority:  
i. Commit the ward to a facility, institution, or licensed service provider without 

formal placement proceeding, pursuant to chapter 393, chapter 394, or chapter 
397. 

ii. Consent on behalf of the ward to the performance on the ward of any experimental 
biomedical or behavioral procedure or to the participation by the ward in any 
biomedical or behavioral experiment. The court may permit such performance or 
participation only if: 

1. It is of direct benefit to, and is intended to preserve the life of or prevent serious 
impairment to the mental or physical health of the ward; or 

2. It is intended to assist the ward to develop or regain his or her abilities. 
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iii. Initiate a petition for dissolution of marriage for the ward. 
iv. Consent on behalf of the ward to termination of the ward's parental rights. 
v. Consent on behalf of the ward to the performance of a sterilization or abortion 

procedure on the ward. 
b. The Petition must be served by Formal Notice and served on the guardian of the 

person (if not the petitioner), the ward, next of kin, and those entitled to notice and 
copies. The court must: 
i. Appoint an independent attorney to act on the incapacitated person’s behalf, and 

the attorney must have the opportunity to meet with the person and to present 
evidence and cross-examine witnesses at the hearing on the petition for authority 
to act; 

ii. Receive as evidence independent medical, psychological, and social evaluations 
with respect to the incapacitated person by competent professionals or appoint its 
own experts to assist in the evaluations; 

iii. Personally meet with the incapacitated person to obtain its own impression of the 
person’s capacity, so as to afford the incapacitated person the full opportunity to 
express his or her personal views or desires with respect to the judicial proceeding 
and issue before the court; 

iv. Find by clear and convincing evidence that the person lacks the capacity to make 
a decision about the issue before the court and that the incapacitated person’s 
capacity is not likely to change in the foreseeable future; and 

v. Be persuaded by clear and convincing evidence that the authority being requested 
is in the best interests of the incapacitated person. 

 
II. SPECIFIC SITUATIONS   

 
A. MARRIAGE AND DISSOLUTION OF MARRIAGE  

i. A ward’s right to marry can be removed but is not delegable. F.S. §744.3215(2)(a). 
ii. If the ward’s right to marry has not been removed, but the ward’s right to contract has 

been removed, then the right to marry is subject to court approval. Id.  
1. Pursuant to statute governing the rights of persons determined to be incapacitated, “the 

right to marry is subject to court approval” means that the ward's right to marry is 
contingent on court approval, but the approval does not need to be before the marriage 
ceremony. Therefore, an unapproved marriage, while not absolutely void or voidable, 
is invalid, and can be given legal effect only if a court approval is obtained. Smith v. 
Smith, 224 So.3d 740 (Fla. 2017).  

2. Statutory provision that requires court approval before a marriage involving an 
incapacitated ward may be given legal effect protects the ward and the ward's estate by 
allowing a court to assess the risk of abuse and exploitation before the alleged spouse 
acquires any rights as a result of the marriage, and upholds the ward's fundamental right 
to marry to the greatest extent possible by allowing for the possibility of ratification. 
Id.  
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iii. F.S. §744.3215(4)(c) allows a guardian to initiate a dissolution proceeding for a ward after 
the procedure for obtaining extraordinary authority in 744.3725. 

1. F.S. § 61.052(1)(b), no dissolution of marriage shall be granted due to mental 
incapacity unless the incapacitated spouse was adjudicated incapacitated per §744.331 
for at least 3 years prior to the divorce filing. 

2. Per the requirements of §744.3725, the court must hold a noticed, evidentiary hearing 
to determine that dissolution is in the ward’s best interests. Vaughan v. Vaughan, 648 
So.2d 193 (Fla. 5th DCA 1994). 

3. F.S. § 61.052(1)(b) also provides the notice and procedural requirements for the 
guardian in the dissolution proceeding. 

4. A guardian or unhappy spouse cannot get around the 3-year limitation by pleading that 
the marriage is irretrievably broken instead; the limitation is intended to protect the 
rights of incapacitated persons. Goldberg v. Goldberg, 643 So.2d 656 (Fla. 4th DCA 
1994). 
 

B. WARD’S INTEREST IN ESTATE OF DECEASED SPOUSE AND ELECTIVE 
SHARE  
i. Under F.S. 744.444(9) a guardian, without court order, may “[e]lect to dissent from a will 

... or assert any other right or choice available to a surviving spouse in the administration 
of a decedent's estate.” This includes asserting the ward's right to exempt property (F.S. 
732.402), and right of entitlement to the family allowance (F.S. 732.403). 

ii. Homestead Election and Elective Share: For the election to take an undivided one-half 
interest in homestead as a tenant in common (732.401) and the election to take elective 
share (732.201), the guardian first needs to receive approval to make such election from 
the court having jurisdiction of the real property, in the case of homestead, or the 
probate, in the case of elective share. Before approving either election, the probate court 
shall determine that the election is in the best interests of the surviving spouse during the 
spouse's probable lifetime.  

iii. Elective Share Time Requirements: Election must be filed on or before the earlier of 
the date that is (1) six months after the date of service of a copy of the notice of 
administration on the surviving spouse, or an attorney-in-fact or guardian of the property 
of the surviving spouse, or (2) two years after death. §732.2135(1); OR 40 days after 
termination of any proceeding affecting amount spouse is to receive, if later than six-
month deadline, but no later two years after decedent’s death. §732.2135(2). Court may 
extend the time to make the election for good cause. §732.2135(2) and Fla. Prob. R. 
5.360(b)(1). Filing a petition for an extension of time to make the election or petition for 
approval to make the election, tolls the time for making the election. §732.2135(4). 
Attorney-in-fact or guardian must file the election within the later of (1) the filing 
deadline or (2) 30 days from service of the order authorizing the election. Fla. Prob. R. 
5.360(a)(2)(D).  

iv. Elective Share Election must be made during ward’s lifetime: Once the election to 
take elective share is made, the share must be set aside and paid even if the surviving 
spouse dies in the interim. Smail v. Hutchins, 491 So.2d 301 (Fla. 3d DCA 1986). A 
guardian of a surviving spouse should act promptly in exercising the elective share 
election, because once the ward dies, the right to make the election also expires. In re 
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Estate of Anderson, 394 So.2d 1146 (Fla. 4th DCA 1981); In re Estate of Pearson, 192 
So.2d 89 (Fla. 2d DCA 1966). 

v. Homestead Election: The election for one-half interest in homestead must be made 
within 6 months of the decedent’s death and while the ward is alive (732.401(c)); and 
the right to a family allowance also expires upon the death of one entitled to it. F.S. 
732.403. 

vi. Exempt Property: Does not expire with the death of the person entitled to the exempt 
property. F.S. 732.402. Spouse (or someone on his/her behalf) must file a petition for 
determination of exempt property on or before the later of: (i) the date that is FOUR (4) 
MONTHS after the date of service of the notice of administration, or (ii) the date that is 
FORTY (40) DAYS after the date of termination of any proceeding involving the 
construction, admission to probate, or validity of the will or involving any other matter 
affecting any part of the estate subject to §732.402 or this right is waived.  
 

C. REAL ESTATE  
i. Generally: 744.441 provides numerous actions a guardian can take regarding real 

property upon obtaining court approval, including selling, mortgaging, leasing, 
improving and repairing.  

1. Fewer options are available for real property without court approval under F.S. 
§744.444. Insuring property and paying valid encumbrances, taxes, and the ward’s 
reasonable living expenses are included. 

2. However, the guardian cannot make a prepayment on the mortgage without prior 
court approval. F.S. 744.444(7). 

ii. Guardian’s Responsibilities: The guardian is responsible if uninsured property is 
damaged, or if a late mortgage payment leads to penalty or foreclosure, so determining 
insurance and liabilities promptly from the outset of the guardianship is very important. 

iii. Tenancy by the Entireties Property: The spouse is responsible for payment of 
mortgage and insurance and collection of any rents – discussed further below.  

iv. Evictions  
1. Under 744.441, with court approval a guardian can enter into leases, either as a lessee 

or lessor (744.441(5)) and can lease the ward’s real property (744.441(12)).  
2. The guardian could be liable for failing to make timely payments or cure defects that 

constitute a breach of the ward’s lease.  
3. A guardian would need to obtain court approval to defend or prosecute an action for 

eviction under 744.441.  
v. Foreclosures:  

1. Under 744.441, the guardian may act only after obtaining court approval to: prosecute 
or defend claims for the protection of the ward's estate, to sell, mortgage or lease any 
real or personal property, and to abandon property if it is so encumbered that it is not 
in the ward’s best interest to defend against the foreclosure. 

2. In a mortgage foreclosure case, the guardian of the property may not waive any 
defense of the ward without court approval, which includes an involuntary waiver 
through default. Community Federal Savings & Loan Ass'n of Palm Beaches v. 
Wright, 452 So.2d 638 (Fla. 4th DCA 1984).  

3. A default and judgment of foreclosure against a guardian of the property was set aside 
because (1.) the legal owner, a minor, was never served in the foreclosure or joined as 
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a party, and (2.) because F.S. 744.387(3)(a) and 744.441 limit a guardian's power to 
act without court approval. Although F.S. 731.303(2)(b) 1 (now renumbered as F.S. 
731.303(1)(b) 1) provides that, to the extent no conflict of interest exists, orders 
binding a guardian of the property also bind the ward, “this hypothesis is limited to 
probate and guardianship proceedings in which a judgment has been entered in due 
course and with due process.” Id.  

D. DEALING WITH THE WARD’S JOINTLY HELD PROPERTY AND PROPERTY 
THAT IS SPECIFICALLY DEVISED 
i. Joint Accounts: the guardian of the property may withdraw funds from a joint checking 

or savings account held by the ward and another, but only to the extent necessary to 
provide funds for the ward's care and support. Drozinski v. Straub, 383 So.2d 301 (Fla. 
2d DCA 1980).  

1. PRACTICE TIPS:  
a. Seek court approval if you anticipate objection by the joint account owner.  
b. Consider obtaining a court order to freeze a ward’s joint account to prevent funds 

from being removed by other owner(s).  
2. The joint owner on an account is entitled to notice of the hearing and an opportunity 

to be heard before the court authorizes invasion into the account by a guardian of an 
incapacitated joint tenant. Hagopian v. Zimmer, 653 So.2d 474 (Fla. 3d DCA 1995). 

3. Romano v. Olshen, 153 So.3d 912 (Fla. 4th DCA 2014)(court could authorize the 
guardian to withdraw from a joint account with rights of survivorship owned by ward 
and ward’s spouse the amount necessary for ward’s necessities, including 
professional fees, over spouse’s objection). 

4. Generally, each co-owner of a joint account owns the proportion of his or her 
contribution. Beal Bank, SSB v. Almand & Associates, 780 So.2d 45 (Fla. 2001). 

2. In re Guardianship of Medley, 573 So.2d 892 (Fla. 2d DCA 1991)(disapproved on 
other grounds). See Drozinski v. Straub, 383 So.2d at 306 n.3 (Fla. 2d DCA 1980). 
Because freezing accounts are a form of injunctive relief, there is a high burden of 
pleading and proof, Sanchez v Solomon, 508 So.2d 1264 (Fla. 3d DCA 1987); and the 
other joint owner can act before the court has a chance to protect the assets, McKeegan 
v. Ernst, 84 So.3d 1229 (Fla. 4th DCA 2012). 

ii. Tenancy by the Entireties: Only with court approval and the consent of the other spouse 
may a guardian sell, transfer, convey, or mortgage any real or personal property owned 
by the ward and the ward's spouse as an estate by the entireties. F.S. 744.457(1)(a). 

1. If both spouses are incapacitated, the guardians of each must obtain court authorization. 
F.S. 744.457(1)(a), 744.447. The court must provide either that the net proceeds of any 
sale of such property must be divided equally between the spouses or that the proceeds 
will “retain the same character as to survivorship as the original asset.” F.S. 
744.457(1)(b). This also applies to joint tenancies with survivorship rights. 

2. If only one spouse is incapacitated, then the spouse of the incapacitated person is 
directed to collect all rents on real estate held as an estate by the entireties and, after 
paying charges on them (e.g., taxes, insurance, maintenance, and repairs), to retain one-
half of the net rents and pay the other half to the guardian of the incapacitated spouse. 
F.S. 744.457(1)(d). 

3. However, if only one spouse is incapacitated, then the guardian of the incapacitated 
spouse is directed to collect all payments coming due on intangible property (such as 
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notes, mortgages, and securities), retain one-half of the principal and interest, and pay 
the other half to the ward's spouse. F.S. 744.457(1)(c). 

iii. Totten Trust Accounts (“ITF”): If the ward established Totten trust accounts (also 
known as “in trust for” accounts, see F.S. 655.82, 655.825) while competent, the guardian 
must not disturb the account designation, except to the extent the other assets of the ward 
are not sufficient for proper care and support of the ward. First National Bank of Tampa 
v. First Federal Savings & Loan Ass'n of Tampa, 196 So.2d 211 (Fla. 2d DCA 1967).  

1. The guardian should maintain such accounts separately from other guardianship 
accounts.  

2. Should only use funds from such accounts after securing court approval. 
iv. Ward’s Property that is Specifically Devised: F.S. §732.606 provides two interrelated 

scenarios if specifically devised property is sold by the guardian.  
1. F.S. §732.606(1): If specifically devised property is sold by a guardian of the property 

or if a condemnation award or insurance proceeds are paid to a guardian of the property, 
the specific devisee has the right to a general pecuniary devise equal to the net sale 
price, the condemnation award, or the insurance proceeds. But, if the testator is later 
restored to capacity and survives for at least a year, then this right is not available to 
the specific devisee. This right is also reduced by any right under subsection 2. 

2. F.S. §732.606(2) A specific devisee has the right to the remaining specifically devised 
property and: 

a. Any balance of the purchase price owing from a purchaser to the testator at death 
because of sale of the property plus any security interest. 

b. Any amount of a condemnation award for the taking of the property unpaid at death. 
c. Any proceeds unpaid at death on fire or casualty insurance on the property. 
d. Property owned by the testator at death as a result of foreclosure, or obtained instead 

of foreclosure, of the security for the specifically devised obligation. 
3. PRACTICE TIP: Keep proceeds from sale of specifically devised property segregated.  

 
E. WARD’S ESTATE PLANNING AND BENEFICIARY DESIGNATIONS.  

i. Ward’s Trusts and Trustees 
1. Jurisdiction: the guardianship court may have jurisdiction over trusts and trustees in 

certain circumstances when it affects the guardianship, but generally, absent a trust 
provision or improper activities of the trustee, a guardianship court generally cannot 
interfere with a trust. 

a. In re Guardianship of Brown, 611 So.2d 1342 (Fla. 4th DCA 1993)(guardianship 
court had jurisdiction over trustee, who petitioned for appointment as guardian, 
sufficient to issue temporary injunction to freeze trust assets). 

b. In re Guardianship of Hawley, 188 So.3d 882 (Fla. 2d DCA 2016)(guardianship 
court had authority to enter an order removing a trustee, who also served as limited 
guardian, because such action was “necessary to protect the physical or mental 
health or property of the ward.”) 

c. Sowden v. Brea, 47 So.3d 341 (Fla. 5th DCA 2010)(trial court had authority to 
enforce its prior order requiring parties to comply with court-approved mediation 
agreement that allowed trust assets to be used to pay certain costs and fees of 
guardians' attorneys). 
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d. In re Guardianship of Mount, 189 So.3d 213 (Fla. 2d DCA 2016)(“In the absence 
of an action properly commenced by the guardianship against the co-trustees, the 
Ward's beneficial interest in the trust does not afford the guardianship court the 
authority to override the decisions of the co-trustees in the management of the 
trust.”). 

2. Trust Accountings of Ward’s Trust to Guardian: Under F.S. §736.0603, while a 
trust is revocable, the trustee only owes duties to the settlor of the trust. If the ward is 
the settlor, or if the ward is a qualified beneficiary of an irrevocable trust, the trustee 
owes duties to the ward, including to account in accordance with F.S. §736.0813. The 
guardian can enforce this right and trust accountings should be provided to the guardian 
and the guardian should review the accountings and consider whether to object to the 
accountings.  

3. Trust Accountings of Ward’s Trust by Guardian: If a guardian creates a trust for 
the ward pursuant to F.S. §744.441(19), the court retains oversight over the formerly 
guardianship assets contributed to the trust, which means a trust accounting should be 
provided with the guardian’s annual accounting, unless the court orders otherwise. If 
not, a trust accounting is not included with the annual accounting, only a statement of 
the ward’s beneficial interest in the trust.  

4. Powers of Guardians related to Ward’s trust assets: The guardianship court may 
compel payment to the guardianship in certain circumstances, but generally, absent a 
trust provision or improper activities of the trustee, a guardianship court cannot compel 
the trustee to pay various guardianship expenses or transfer trust funds to the 
guardianship. 

a. Covenant Trust Co. v. Guardianship of Ihrman, 45 So.3d 499 (Fla. 4th DCA 
2010)(trial court did not have authority to order the trustee to remove trust assets to 
pay the guardian’s attorney because the payments were “not legally mandated by the 
trust provisions,” even though the payments may have been allowed, in the trustee’s 
discretion.) 

b. Cohen v. Friedland, 450 So.2d 905 (Fla. 3d DCA 1984)(In the absence of proof that 
the trustee has failed to perform, or has performed arbitrarily, a court is without 
authority to remove trust assets from control of the trustee to be administered by the 
court or other guardian). 

c. In re Guardianship of Gneiser, 873 So.2d 573 (Fla. 2d DCA 2004)(guardianship 
court did not have authority to order trustee of ward’s trust to pay creditor’s of 
ward’s guardianship). 

d. Nationsbank, N.A. v. Brenner, 756 So.2d 203 (Fla. 3d DCA 2000) (estate is liable 
for expenses of guardianship before trust could be ordered to pay). 

e. Johnson v. Guardianship of Singleton, 743 So.2d 1152 (Fla. 3d DCA 1999)(court 
could not order trust to pay legal expenses of guardian).  

5. Trust Contests: F.S. §744.441(11): provides that the guardian, with court approval, 
can prosecute or defend claims for the protection of the guardianship estate. F.S. 
§736.0207, provides that the general prohibition on contesting the validity or 
revocation of all or part of a revocable trust does not apply to the guardian of the 
property.  

a. F.S. §744.441(11) requires that “[b]efore authorizing a guardian to bring an action 
described in s. 736.0207, the court shall first find that the action appears to be in the 
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ward’s best interests during the ward’s probable lifetime. There shall be a rebuttable 
presumption that an action challenging the ward’s revocation of all or part of a trust 
is not in the ward’s best interests if the revocation relates solely to a devise.” 

b. Ullman v. Garcia, 645 So.2d 168 (Fla. 3d DCA 1994)(holding that a guardian could 
not contest the validity of the ward’s revocable trust based on undue influence 
because a revocable trust has no legal significance until the settlor’s death and it is 
not an asset of the guardianship.). This case may be inapplicable due to the 
amendment of §736.0207 to provide an exception for guardians of the property, if 
the contest is found to be in the ward’s best interests.  

6. Removing/replacing trustee of Ward’s Trust: Under § 744.441(2), with court 
approval, a guardian may: “execute, exercise, or release any powers as trustee, personal 
representative, custodian for minors, conservator, or donee of any power of 
appointment or other power that the ward might have lawfully exercised, 
consummated, or executed if not incapacitated, if the best interest of the ward requires 
such execution, exercise, or release.” 

a. Depending on the terms of the trust, this may include the power to remove or replace 
a trustee. In re Guardianship of Muller, 650 So. 2d 698 (Fla. 4th DCA 1990)(holding 
that section 744.441(2) authorized exercise of ward’s power to amend trust to 
appoint new trustee);  

b. Rene v. Sykes-Kennedy, 156 So.3d 518 (Fla. 5th DCA 2015)(guardian could amend 
ward’s trust to appoint herself as trustee, even without wrongdoing by nominated 
trustee) 

c. Reddick v. SunTrust Bank, 718 So.2d 950 (Fla. 5th DCA 1998)(guardian must 
establish by substantial competent evidence that replacement of the trustee is in the 
best interests of the ward).   

ii. Creating/Changing Wills and Beneficiary Designations 
1. Estate planning: F.S. §744.441(19) allows a guardian, with court approval, to create 

or amend revocable trusts and create irrevocable trusts in connection with tax planning. 
§744.441(18) allows a guardian to make a codicil for the sole purpose of obtaining the 
maximum charitable deduction allowable. §744.441(21) allows a guardian to execute 
contracts for the ward’s benefit (including IRAs and annuities). The guardian, in 
exercising these powers, cannot change the ward’s established beneficiaries. 

a. Whitley v. Craig, 710 So.2d 1375 (Fla. 5th DCA 1998)(Will executed by ward before 
order of incapacity cannot be revoked by guardian). 

b. In re Guardianship of Sherry, 668 So.2d 659 (Fla. 4th DCA 1996)(holding that 
§744.441(19) did not permit guardian to create trust that ultimately changed the 
ward’s beneficiaries).  

c. Rene v. Sykes-Kennedy, 156 So.3d 518 (Fla. 5th DCA 2015)(specifically limiting 
holding that guardian could amend trust to appoint guardian as trustee instead of 
nominated trustee did not extend to allowing guardian to change trust beneficiaries).  

2. Tax Planning: any exercise of a guardian’s power for estate planning needs to be for 
a legitimate tax planning purpose.  

a. Guardianship of Bernstein v. Miller, 777 So.2d 1125, 1127 (Fla. 4th DCA 
2001)(holding that trust established by guardian for minor which was intended to 
prevent minor from accessing trust funds upon age of majority was invalid because 
it was not for a tax planning purpose).  
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b. Goeke v. Goeke, 613 So.2d 1345 (Fla. 2d DCA 1993)(holding that guardian could 
designate ward’s estate as beneficiary of ward’s IRA because IRA is a tax planning 
device and designating the estate as beneficiary ensured ward’s established estate 
plan would be effective).  

3. Gifts of ward’s property: F.S. 744.441(17) allows the guardian, upon court approval, 
to make gifts of the ward’s property to members of the ward’s family in estate and 
income tax planning procedures. 

a. In re Guardianship of Bohac, 380 So. 2d 550 (Fla. 2d DCA 1980)(court did not 
approve guardian’s request to make gifts to members of ward’s family for tax 
purposes because guardian could not provide evidence showing that ward would 
have wanted to make gifts to the proposed recipients, though they were beneficiaries 
of the ward’s will).  

b. In re Guardianship of Williams, 313 So.2d 411, 413 (Fla. 1st DCA 1975) (guardian 
should not exercise “purely personal elective right” of ward). 

c. Challenging gifts made by ward prior to guardianship: Saliba v. James, 143 Fla. 
404 (Fla. 1940)(affirming trial court’s order declaring void certain gifts made by 
incapacitated ward prior to guardianship in suit brought by guardian to void the gifts 
and return the property to the ward).  
 

F. EXPLOITATION INJUNCTION  
i. F.S. 825.1035 (enacted on July 1, 2018): Creates a cause of action for an injunction (and 

other relief) for protection against exploitation of a vulnerable adult. The court can enter 
an ex parte temporary injunction based upon verified pleadings or affidavits pending a full 
hearing and can enter a permanent injunction after a hearing against a person who has 
exploited a vulnerable adult. The complete form for the petition is provided in 825.1035. 

ii. If exploitation of a vulnerable adult has occurred or is believed to have occurred under 
F.S. 825.103(1), the following people can file a petition for injunction: 1. Vulnerable 
adult; 2. Guardian of a vulnerable adult; 3. Person or organization acting on behalf of 
the vulnerable adult with the consent of the vulnerable adult or the vulnerable adult’s 
guardian; 4. Person who simultaneously files a petition to determine incapacity and 
seeks appointment of an emergency temporary guardian 

iii. The petition for injunction must be filed in the guardianship proceeding if one is pending.  
iv. The petitioner must report the exploitation to the central abuse hotline and swear that he 

or she has done so as part of the petition. 
v. The court can enter the following relief as a result of exploitation, both temporarily and 

permanently: 1. Prohibit respondent from having contact with the vulnerable adult; 2. 
Restrain further acts of exploitation; 3. Award exclusive use and possession of the shared 
dwelling to the vulnerable adult (but the court must confirm that vulnerable adult has 
alternative means of care); 4. Freeze the vulnerable adult’s assets; 5. Freeze the 
respondent’s assets if the assets are traceable to the exploitation; 6. Provide directives to 
law enforcement agencies; 7. If assets are temporarily frozen, order that specified living 
expenses of the vulnerable adult be paid; 8. If a permanent injunction is granted, order the 
respondent to participate in treatment or counseling at the respondent’s expense; 9. As 
part of a permanent injunction, direct that assets under a temporary freeze be returned to 
the vulnerable adult or remain frozen pending a determination of ownership; and 10. 
Award a final cost judgment against the respondent. 
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III. LITIGATION PROCEDURAL CONSIDERATIONS  
 

A. INITIATING AND DEFENDING LITIGATION: Fla.R.Civ.P. 1.210(b) provides that, 
when a guardian of the property has been appointed for an infant or incapacitated person, the 
guardian may sue or defend on behalf of the ward. Before proceeding with prosecution or 
defense, however, the guardian must obtain court approval as provided by F.S. 744.441(11). 
Thus, without prior court approval, the guardian lacks standing to bring or defend an action 
on behalf of the ward. 
i. File Notice: The guardian of the property must file a notice in the guardianship proceeding 

when a civil action has been instituted by or against the guardian, and must include the 
names of the parties, the court style and case number, the county and state in which the 
proceeding is pending, the date of commencement, and a statement of the nature of the 
proceeding. Fla.Prob.R. 5.065(a). The guardian may attach a copy of the initial pleading 
to the notice, and to the extent the pleading states the required information, the notice need 
not reiterate it. Rule 5.065(c). 

ii. Statute of Limitations: F.S. 744.394 allows the guardian to bring an action on behalf of 
the ward after the limitations period if the ward was adjudicated incapacitated before 
expiration of the period of limitation, and the action is commenced “within 1 year from 
the date of the order appointing the guardian or the time otherwise limited by law, 
whichever is longer.” HOWEVER, does not apply to guardians of the property of minor 
wards, because actions on behalf of minors may be instituted without appointment of a 
guardian of the property. F.S. 95.051(1)(i); see Velazquez v. Metropolitan Dade County, 
442 So.2d 1036 (Fla. 3d DCA 1983). 
 

B. WARD AS A WITNESS: An evidentiary hearing is necessary to determine whether a ward 
is competent to testify. Belcher v. Johnson, 834 So.2d 422 (Fla. 2d DCA 2003).  
i. Florida Statute Section 90.603: A person is disqualified to testify as a witness when the 

court determines that the person is: (1) Incapable of expressing himself or herself 
concerning the matter in such a manner as to be understood, either directly or through 
interpretation by one who can understand him or her or (2) Incapable of understanding the 
duty of a witness to tell the truth. 

ii. “A witness is incompetent to testify if the trial court determines the witness is (1) unable 
to communicate to the jury; (2) unable to understand the duty to tell the truth; or (3) unable 
to perceive and remember the events.”  Wingo v. State, 158 So. 3d 743, 745 (Fla. 2d DCA 
2015) (quoting Rutherford v. Moore, 774 So.2d 637, 646 (Fla. 2000)). 
 

C. RIGHT TO HIRE LITIGATION COUNSEL: F.S. 744.3215(1)(l) of the Florida Statutes 
does give the ward a right to counsel, but when the ward’s right to contract has been removed 
due to incapacity, only the guardian has the capacity to enter into a contract with an attorney 
on behalf of the ward. Jacobsen v. Busko, 262 So.3d 238 (Fla. 2d DCA 2018). PRACTICE 
TIP: seek court authority to enter into contract with litigation counsel as part of petition 
seeking authority to initiate or defend litigation.   
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D. SETTLEMENT OF CLAIMS:  
i. Dual approval process under F.S. 744.387(1) AND F.S. 744.387(3)(a) 

1. F.S. 744.387(1): When any settlement of a claim is proposed, the guardian of the 
property must petition the court and state the facts of the claim, question, or dispute. 
The terms of the proposed settlement should also be specified. Upon submission of that 
information and of any other appropriate evidence, the court may enter an order 
authorizing the settlement if satisfied that the settlement is in the best interests of the 
ward. The order relieves the guardian from any further responsibility regarding the 
claim or dispute if the settlement has been made in accordance with the order. The order 
should also specify whether additional bond is required by the guardian as a result of 
receiving additional assets and, if so, should fix the amount of the bond.  

2. F.S. 744.387(3)(a): No settlement after an action has been commenced by or on behalf 
of a ward shall be effective unless approved by the court having jurisdiction of the 
action.  

ii. Settlements of minor’s claims:  
1. Natural guardian may settle any claim that does not exceed $15,000, but if the net 

proceeds of a settlement of a minor's claim exceeds $15,000, the payment of settlement 
proceeds can be made only to a guardian of the property of the minor. If no such 
guardian exists, a legal guardianship of the property must be established. 

2. Hancock v. Share, 67 So.3d 1075 (Fla. 5th DCA 2011) (distinguished structured 
settlement annuities with payout beyond the age of majority because it was a contract, 
subject to F.S. 744.441(21),  and therefore did not have the restrictions related to trusts). 

iii. Confidentiality: Per F.S. 744.3701, all documents related to the settlement of claims of 
an incapacitated or minor ward are to be held as confidential.  

1. Includes not only the settlement agreement or financial information relating to the 
settlement agreement, but all court records relating to the settlement of a claim. 

2. Only the court, the clerk, the guardian, the guardian's attorney, the guardian ad litem 
for the settled claim, the ward (if not totally incapacitated), the ward's attorney, a minor 
ward over the age of 14, and others as specifically authorized by the court may inspect 
the confidential records. 

3. F.S. 744.3701(4) states that “[t]he clerk may disclose confidential information to the 
Department of Children and Families or law enforcement agencies for other purposes 
as provided by court order.” 


